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Jacobson v Massachusetts,
a 1905 US Supreme Court de-
cision, raised questions about
the power of state government
to protect the public’s health
and the Constitution’s protec-
tion of personal liberty. We ex
amined
state power and personal lib
erty in Jacobson and later
cases that expanded, super-
seded, or even ignored those
ideas.

Public health and constitu-
tional law have evolved 1o

conceptions about

better protect both health and
human rights. States’ sover-
eign power to make laws of
all kinds has not changed in
the past century. What has
changed is the Court's recogy
nition of the importance of in
dividual liberty and how it
limits that power. Preserving
the public’'s health in the 21st
century requires preserving
respect for personal liberty.
(Am J Public Health. 2005,95:
581-590. doi:10.2105/AJPH.
2004.055160)
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“The case before us must be considered
in the light of our whole experience and
not merely in that of what was said a

hundred years ago.”

—Missowrt v Holland'

ONE HUNDRED YEARS AGO,

in facobson v Massachusetts, the
US Supreme Court upheld the
Cambridge. Mass, Board of
Health's authority to require vac-
cination against smallpox during
a smalipox epidemic.” Jacobson
was one of the few Supreme
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Court cases before 1960 in
which a citizen challenged the
state’s authority to impose
mandatory restrictions on per-
sonal liberty for public health
purposes. What might such a
case teach us today? First, it
raises timeless questions about
the power of state government to
take specilfic action to protect the
public’s health and the Constitu-
tion’s protection of personal lib-
erty. What limits state power?
What does constitutionally pro-
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tected liberty include? Second.
answers Lo these questions can
change as scientific knowledge,
soctal institutions, and constitu-
tional jurisprudence progress. A
comparison of answers to these
questions 100 years ago and
today shows how public health
and constitutional law have
evolved to better proteet both
health and human rights.

SJacobson was decided in 1905,
when infectious discases were
the leading cause of death and
public health programs were
organized primarily at the state
and community levels. The fed-
cral government had compara-
tively fittle involvement in health
matters, other than preventing
ships from bringing discases such
as yellow fever into the nation’s
ports. Few weapons existed to
combat epidemics. There was no
Food and Drug Administration
(FDA). no regulation ol rescarch,
and no doctrine of mformed con-
sent. The Flexner Report was 5
vears in the future, medicine
would have little to offer until
suffonamides were developed in
the 1930s. and most vaceines
would not be available for almost
half a century. ™ Hospitals were
only beginning to take their mod-
ern form.” and people who had
mental ilnesses were often shut
away in asylums.”™ Contracep-
tion and interracial marriage
were erimes,” women did not
have the right to vote, and Jim
Crow laws prevented African
American men from exercising
constitutional rights that it took
the Civil War to win."'

Today. smallpox has been
cradicated. The major causes of

death are chronie diseases and

trauma. which are influenced by
multiple factors, including envi-
ronment, occupation, socioeco-
nomic status, race/ethnicity,
diet, behavior, and political in-

3 I
"% Immunizations pre-

equality.
vent many mfectious diseases,
and new outbreaks are most
likely to result from global
travel, laboratory accidents, or
even criminal acts.™ Scientific
advances have produced an
array of health care facilities,
drugs, vaccines, and technolo-
gies to prevent and treat health
problems. Much of the responsi-
bility for regulating the safety of
the workplace, air, water, food,
and drugs has shifted to the
federal government,” Women
have the right to vote and to
decide whether to have chil-
dren. Patients have the right to
refuse medical treatment.” and
everyone has the right to be free
from arbitrary or discriminatory
detention. ™

The states’ sovereign power to
make laws of all kinds has not
changed during the past century.
What has changed 1s the US Su-
preme Court’s recognition of the
importance of individual liberty
and how it limits that power. Ad-
ditionally, states have changed
how they use their power and
what they regulate as new health
problems and solutions emerge.
In this article, we discuss these
changes by examining (1) the
conceptions of state power and
personal liberty discussed in

Jacobson and (2) 20th-century

cases that expanded, superseded,
or even ignored those concepts.
Finally, we speculate about how
challenges to analogous public
health laws would be decided

today in light of the evolution of

science and constitutional law.

JACOBSON V
MASSACHUSETTS

As the 20th century began,
epidemics of infectious diseases
such as smallpox remained a re-
current threat. A Massachusetts
statute granted city boards of
health the authority to require
vaccination “when necessary for
public health or safety.”"” In
1902, when smallpox surged in
Cambridge, the city’s board of
health issued an order pursuant
to this authority that required all
adults to be vaccinated to halt
the disease. The statutory
penalty for refusing vaccination
was a monetary fine of $5 (about
$100 today). There was no provi-
sion for actually forcing vaccina-
tion on any person.

Henning Jacobson refused
vaccination, claiming that he
and his son had had bad reac-
tions to ecarlier vaccinations. The
Massachusetts Supreme Judicial
Court found it unnecessary to
worry about any possible harm
from vaccination, because no
one could actually be forced to
be vaccinated: “If a person
should deem it important that
vaccination should not be per-
formed in his case, and the au-
thorities should think otherwise,
it is not in their power to vacci-
nate him by force, and the worst
that could happen to him under
the statute would be the pay-

ment of $5."™

Jacobson was
fined, and he appealed to the
US Supreme Court.

The Supreme Court had no

difficulty upholding the state’s

power to grant the board of
health authority to order a gen-
eral vaccination program during
an epidemic. No one disputed,
and the Constitution confirmed,
that states retained all the sover-
eign authority they had not
ceded to the national govern-
ment in the Constitution."”~*?
There had never been any
doubt that, subject to constitu-
tional limitations, states had au-
thority to legislate with respect
to all matters within their geo-
graphic boundaries, or to police
their internal affairs, which
Chief Justice Marshall referred
to as the “police power."**™"
During the 1800s, the Supreme
Court confirmed that this power
imcluded the power to pass laws
that promote the “health, pcace,
morals, education and good
order of the people.”*" ™" Most
early Supreme Court cases that
involved state police powers,
however, were disputes over
which level of government—
state or federal—had jurisdiction
to regulate or tax a commercial

M0 facobson was the

activity.
rare case in which a state’s juris-
diction was not questioned—be-
cause no one claimed that the
federal government should con-
trol a local smallpox epidemic.
Instead, the question was
whether the state had over-
stepped its own authority and
whether the sphere of personal
liberty protected by the Due
Process Clause of the 14th
Amendment™ included the right
to refuse vaccination.

Justice Harlan stated the ques-
tion before the Court: “Is this
statute . . . inconsistent with the
liberty which the Constitution of
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the United States secures to
every person against deprivation
by the State?"”"** Harlan con-
firmed that the Constitution pro-
tects individual liberty and that
liberty is not “an absolute right in
cach person to be. n all times
and in all circumstances, wholly
free from restraint™

There 1s. of course. a sphere
within which the individual
may assert the supremacy of
his own will and rightfully dis-
pute the authority of any
human government, especially
of any free government existing
under a written constitution.
But it is equally true that in
every well-ordered soctety
charged with the duty of con-
serving the salety of its mem-
bers the rights of the individual
in respeet of his liberty may at
times, under the pressure of
great dangers, be subjected to
such restraint. to be enforced
by reasonable regulations. as
the safety of the general public
may demand. 1

Thus, the more specific ques-
tions were whether the safety of
the public justified this particular
restriction and whether it was
enforceable by reasonable regu-
lations. The Court answered yes
to both questions. It noted that
the vaccination law applied “only
when, in the opinion of the
Board of Health. that was neces-
sary for the public health or the

“"The board of

w2ip2

public safety.
health was qualified to make
that judgment, and. consistent
with its own precedents, the
Court said that it was the legisla-
ture’s prerogative to determine
how to control the epidemic, as
long as it did not act in an un-
reasonable. arbitrary or oppres-
234940

sive manner. Vaccination

was a reasonable means of con-

trol: “The state legislature pro-
ceeded upon the theory which
recognized vaccination as at
least an effective it not the best
known way in which to meet
and suppress the evils of a small-
pox epidemic that imperiled an
entire population.™"""'

The Court nonetheless con-

cluded with a note of caution:

The police power ol a Sate,
whether exercised by the legis-
lature. or by a local body acting
under its authority. may be ex-
erted i such circumstances or
by regulations so arbitrary and
oppressive i particular cases as
to justify the interference ob the
courts to prevent wrong and
oppression.” 1

For example, it noted that the
law should not be understood to
apply to anyone who could show
that vaccination would impair his
health or probably cause his
death.

In most respects. facobson was
an casy case."' The decision held
that a state may require healthy
adults to accept an effective vacci-
nation when an existing epidemic
endangers a community's popula-
tion. As with all court decisions.
what this “means” is a matter of
interpretation. facohson may be
what Sunstein called a narrow
and shallow decision—narrow be-
cause it is not intended to apply
to a broad range of legislation.
and shallow because it does not
explicitly rely on a general theory
of constitutional interpretation to
justify its result.” People who
have quite different world views
or philosophics can accept the de-
cision because it need not require
the same result for different laws

or in different circumstances. Not

April 2005, Vol 95, No. 4 American Journal of Public Health

surprisingly. judges and scholars
emphasize different language in
the opinion to support different

: : IR
interpretations.” ' *°

JACOBSON'S INFLUENCE
DURING THE FIRST HALF
OF THE 20TH CENTURY

The Court described police
power as essentially unlimited
except by provisions of the Con-
stitution and the state’s own con-
stitution. The federal Constitution
created federal powers: it did not
create state powers. The Court
did not attempt to specify what
the police power covers. because
it is essentially the power of a
sovereign state to make and en-
force laws.”" Thus. the real ques-
tion was, and continues to be,
what limits sovereign state
power?

The Court confirmed that the
14th Amendment protected indi-
vidual liberty. which limits state
power 1t did not attempt to spece-
iy everything included in the
definition of iberty, because lib-
erty 1s a broad concept. Bevond
freedom from physical restraint
or bodily invasion. it mchudes
freedom of thought. belief. ex-
pression, and decisionmaking.
The constitutional question was
whether the state could justify
restricting 1 aspect of liberty
(the liberty to refuse vaccina-
tion). Without justification. the
law 1s unconstitutional. With jus-
tification that meets constitu-
tional standards. the restriction
on liberty does not violate the
Constitution.

The Court mentioned 2 justifi-
cations for the Massachusetts

law. First. it found that the state

Mariner et al.
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may be justified in restricting in-
dividual liberty “under the pres-
sure of great dangers™ to “the
safety of the general public.”
The statute. by its terms, en-
croached on liberty only when
“necessary for the public health
24

or safety.™1" The smallpox epi-
demic proved the danger to the
public. Second, by using the lan-
guage of carlier decisions, the
Court said that laws should not
be arbitrary or oppressive. [t also
suggested that the state shouldd
use means that have a “real or
substantial relation™ to their

2ip 31

goal. [ this case. vaceination
was a reasonable means to
achieve the goal of controlling
the epidemic. 1t was not an arbi-
trarv choice: it had a real and
substantial relation to preventing
the spread of smallpox.

These standards reflect the
classic principle sic utere tuo ut
alienum non laeda—so use vour
own that vou do not injure an-
other man's property—that the
Court had applied in carlier

3

cases.” " One might have ex-
pected that these standards
would be used o judge the valid-
ity of laws that restrict personal
liberty. In later cases, however,
the Court did not necessarily re-
quire states to meet these stan-
dards. Instead. it sometimes ig-
nored the standards in favor of a
more general prineiple that per-
mitted more discretionary use of
state power. For example, in
1922, in Zucht v King. the only
other US Supreme Court decision
that addressed immunizations,
the Court upheld a city ordinance
that prohibited anvone from at-
tending a public or private school

without a certificate of smallpox
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vaccination.'” Rosalvn Zucht.
who refused vacemation. chal-
lenged the ordinance as unneces-
sary after she was excluded from
school. The Court did not men-
tion the questions of whether
smallpox posed any danger.
whether vaccination was neces-
sary. or whether the ordinance
was arbitrary or oppressive. Its
3-paragraph opinion noted sim-
ply that states can grant cities
broad authority to decide when
to impose health regulations

n 1927, in Buck v Bell. the US
Supreme Court upheld a Virginia
law that authorized the involun-
tary sterilization of “feeble
minded” persons i state institu-

. 1 g . .
tions. " ‘Theories of eugenies en-

Joved some medical and scientifie

support during the 1920s and
1930s. " The Court found that
the law served the public health
and welfare because "mental de-
fectives™ would produce degener-
ate eriminal offspring or imbe-
ciles who sap the strength of the

state.” P Iy achilling opine
ion, justice Oliver Wendell

Holmes concluded:

Society ean prevent those who
are manifesthy anfit rom con-
tinuing their kind. The primei-
Pl that sustains compulsory
vaceination is broad enough to
cover cutting the Falloptan
tubes. facobson v Massachusetts,
197 US 1L Three generations
ol imbeciles are enough 0

SJucobson was cited as support
for the general principle that
public welfare was sulficient to
justify imvoluntary sterilization.
The decision extended the police
power's reach from imposing a
monetary penalty for refusing

vaceination to foreing surgery on
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a voung woman against her will
and depriving her of the ability
to have children.” The Cowrt did
not require the state to demon-
strate that sterilization was neces-
sary and not arbitrary or oppres-
sive. This suggests that the Court
did not view facobson as having
required any substantive stan-
dard of necessity or reasonable-
ness that would prevent what
today would be considered an in-
defensible assault. The Court did
not even consider that Carvie
Buck might have any right to
personal liberty. With the Court’s
imprimatur of mvoluntary sterili-
zation laws, more than 60000
Americans, mostly poor women,
were sterilized by 1978

Such cases diluted the reasons
that justified restrictions on per-
sonal liberty. The Court did not
ahways say that danger meant an
immediate threat to the public at
large. and it accepted a broader
range of means as reasonable,
The Court generally accepted,
with little analysis. the legisla-
turc’s judgment of what should
be done to protect public health
and salety. at least where only
individoal liberty was af-
fected ™ M i contrast, when
state laws regulated commereial
businesses and economie rela-
tionships, the Court typically re-
quired a close fit between goals
and means. ™ In Lochner v New
York. which was decided 2
months after facobson, the Court
struck down a New York state
statute that limited the working
hours ol bakers to 60 hours per
week, because it was man unrea-
sonable, unnecessary and arbi-
trary interference with the vight

and liberty of the mdividual to

Mariner et al.

contract in relation to his labor.”
*The period between 1905 and
1937 is sometimes called the
Lochner era. because the Court
struck down many laws that reg-
ulated private economic relation-
ships, such as labor laws, as a vi-
olation of property rights (also
protected by the Due Process
Clause) and freedom of con-
tract.** These decisions reflected
a prevalent belief that private
property and a laissez-faire eco-
nomic order were essential to
preserve individual liberty and
economic opportunity.”= =
By 1937, the Depression had
shattered the belief that individu-
als could always take care of
themselves, and the Roosevelt
Administration pressed for re-
form legislation.”™ An increasing
number of justices and scholars
recognized that economic sur-
vival and personal freedom re-
quired some affirmative govern-
ment action to provide services
and to regulate private indus-
try.”” Thus, even seemingly pri-
vate decisions could be viewed
as affected by the public interest
and subject to regulation.”" The
Court abandoned its Lochner ju-
risprudence and ultimately over-
ruled or ignored decisions from

I H
that era.™""

The Court began to
routinely uphold state and fed-
eral legislation. and it accepted
any plausible means a legislature
chose to pursue legitimate ends,
unless the law violated the
Constitution.™" "

The Court then laced the
problem of deciding how consti-
tutional provisions limited gov-
ernment action. The Bill of
Rights describes individual rights

m broad terms. such as freedom

of speech and due process of Taw,
In a democracy that has no offi-
cial religion or ideology, any in-
terpretation of such abstract con-
cepts could be attacked as
merely the justices” personal phi-
losophy."” Yet. if they upheld all
laws that are purported to serve
the common good, such as invol-
untary sterilization, government
power would be unlimited—the
definition of tyranny."" There
was agreement that the Constitu-
tion was intended to prevent
tvranny by government and that
the Bill of Rights (and later
amendments) were added to for-
bid majority rule on matters of
fundamental importance.”” Thus,
the Court began Lo recognize a
carefully limited hierarchy of in-
dividual rights that deserved pro-
tection from government inva-

PN

SI01. The Court still struggles
with the problem of finding legit-
imate bounds on government
powers. Nevertheless, it has con-
sistently relied on constitutional
rights Lo limit state power.

MODERN
CONSTITUTIONAL LAW:
RECOGNITION OF HUMAN
AND CIVIL RIGHTS

During the second half of the
20th century. the US Supreme
Court recogmized that the liberty
protected by the 14th Amend-
ment included most of the rights
guaranteed by the Bill of
Rights.’ Individuals were pro-
tected from an abuse ol state
and federal power. World War 11
and the Nazi atrocities spurred
recognition of human rights, as
exemplified by the Nuremberg
Code.™ In the United States, the
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civil rights movement of the
1950s challenged the assump-
tion that state legislatures could
be presumed to act in the best
interests of all their citizens in a
way that had not been seen
since the Civil War. The civil
rights movement changed the so-
cial structure with as much force
as the New Deal changed the
cconomic structure. Brown v
Board Q/‘I’fa'zl('atimz.7 " which
struck down state-imposed
school segregation, marked a
turning point when it signaled
the Court’s new willingness to
look closely at what state laws
require or forbid and to strike
down laws that invidiously dis-
criminated against African
Americans.” During the next 2
decades, women. people with
mental illnesses. and prisoners
followed the example of African
Americans and challenged laws
that treated them unfairly.

The Court created an explicit
hierarchy of rights and tests for
determining whether laws justifi-
ably restricted different constitu-
tionally protected rights, such as
freedom from self-incrimina-
tion”” and unreasonable scarch

Th

and seizure.”” For constitution-
ally protected liberty, the Court
recognized that some aspects of
liberty, such as freedom from ar-
bitrary detention and bodily in-
trusion, are move important than
others, such as freedom to use
property or monev.” " The
most important. which were
deemed “fundamental.” were
subjected to the “strict scruting”
test: the Court determined

(1) whether the government
could prove that challenged law

served a purpose so “compelling”

April 2005, Vol 95, No. 4

that it was justified in taking ac-
tion and (2) whether what the
law required or forbade was
“narrowly tailored™ to achieve
that purpose and did so with as
little interference with individual
liberty as possible.' Few rights
qualify as fundamental. They
inctude freedom of speech and

c SOR] : N2
association, voting.™ free-
dom from arbitrary physical re-

. L
straint,™ and decisions about

RN [N

marriage. mntl'a('vption.'\

procreation.™ family relation-

LHM

ships. child rearing, and edu-

cation.”™""* For example. a Vir-
ginia law that made mterracial
marriage a felony was struck
down in 1967 because “the free-
dom to marry, or not marry, a
person of another race resides
with the individual and cannot
be infringed by the State.™!
Aspects of Hiberty that do not
quality as fundamental are sub-

Jected to "rationality review.” a

test that continues the Court’s
carlier deference to the legisla-
ture. Laws that restrict nonfun-
damental liberty rights need
only be “rationally related™ to
any “legitimate state interest.”
and the Court continues to ac-
cept almost any plausible reason
as justification. Laws that regu-
late ndustry to reduce risks to
health or salety are casily justi-
fied under this test. Some jus-
tices and scholars have eriticized
this 2-ticred view of rights, be-
cause it is not sensitive to the
importance of some aspects of
personal liberty that do not qual-

ERRVN

ify as fundamental. [n some
circumstances, the Court has de-
manded that the state provide a
higher level of justification for
limiting personal liberty. even

American Journal of Public Health

when it does not explicitly call
the right fundamental.™™ For
example, in cases that involve
civil commitment or involuntary
hospitalization for mental illness,
the Court has required the state
to prove—by clear and convine-
ing evidence—that a person is
mentally ill and that the illness
renders the person dangerous to

NETTRUIN

others. " Similarly. the
Court has generally recognized
the rights of individuals to make
dectsions about medical (reat-
ment including the right to re-
fuse life-saving treatment.”” ™!
Today. decisions to participate in
rescarch or to use experimental
and investigational drugs or
“thevapies™ also vequive the indi-
vidual's informed consent. even

[{EN

in the military.” " Most recently.
the Court found that states can-
not justify restricting personal
liberty solely on moral grounds.
In Lawrence v Texus, the Court
struck down a Texas statute that
made private anal sex between
consenting same-sex adults a
crime because the law served no
legitimate state purpose.”

At the same time. the ways in
which government achieves its
goals has been changing. Modern
biomedical and behavioral sci-
ences. epidemiological research.
and mformation technology offer
tools for protecting health that
were not available during the
first half of the 20th century.
Public health programs have
drawn upon scientific advances
to create more voluntary services
for a more diverse population
and new and different health

Q607

) D
problems. Responsibility for
public health has spread from

local community olficials to co-

Mariner et al.
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operation with private organiza-
tions. the lederal government.,
and even international organza-
tions. s similar health problems
mereasingly affect people all
across the country, the federal
government has assumed sub-
stantial regulatory authority, just
as 1t did for envil rights protection
during the 19605 and environ-
mental protection during the
197057 1

During the past decade, the
LS Supreme Court has recog-
nized some Iats o the federal
government's constitutional au-
thority to regulate mterstate com-
meree when it mtrudes on mat-
ters tradittonally considered part
T B de-

spite rhetorie about the impor-

ol the police power.

tance ol state sovereignty, its de-
cisions have not expanded state

PALE
power.

The power of a sov-
ereign state can hardly be in-
creased. Instead. the Court has
struck down federal remedies for
individuals who sutfer from
abuses of state power, "™

Even with this caveat, the fed-
eral government remains a major
plaver in national public health
matters. In addition to direct reg-
ulation under the Commenrce
Clause. it wields considerable in-
fluence over state and local pub-
lic health activities with its power
ol the purse. In practice. there-
fore, the states” power is exer-
cised ina somewhat more re-
stricted sphere of human and
commercial activity. Yet withm
this sphere. current constitutional
law recognizes few limits on the
states” police power, except in the
rare circumstances when it unjus-
tifiably restricts important per-

sonal liberties.
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APPLYING MODERN
CONSTITUTIONAL LAW

Given the changes in constitu-
tional law. public health, and
government regulation, what
kinds of public health laws that
address contagious discases
might be constitutionally permis-
sible today? A law that author-
izes mandatory vaceination dur-
ing an epidemic of a lethal
disease, with refusal punishable
by a moncetary penalty. like the
one al issue in Jacobson, would
undoubtedly be found constitu-
tional under the Tow constitu-
tional test of “rationality review.”
However, the vaceine would
have to be approved by the FDA
as sale and effective. and the law
would have to require exceeptions
for those who have contraimdica-
tions to the vaccine. A\ law that
authorizes mandatory vaceina-
tion to prevent dangerous conla-
gious diseases 1n the absence of
an epidemic, such as the school
immunization requirement sum-
marily upheld in 1922 also
would probably be upheld as
long as (1) the disease still exists
in the population where it can
spread and cause serious mjury
1o those infected, and (2) a safe
and cffective vaceine could pre-
vent transmission to others.

The legitimacy of compulsory
vacemation programs depends on
both scientific factors and consti-
tutional limits. Scientific factors
include the prevalence, inci-
dence, and severity of the conta-
gious discase: the mode of
transmission: the safety and ef-
fectiveness of any vaceine in pre-
venting transmission: and the na-

ture of any available treatment.
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Constitutional limits include pro-
tection against unjustified bodily
inirusions. such as forcible vacci-
nation of individuals at risk for
adverse reactions, and physical
restraints and unreasonable
penalties for refusal.

Ordinarily. there would be no

Justification for compulsory vac-

cination against a disease like
smallpox that does not exist in
nature. The Centers for Discase
Control and Prevention’s recent
attempt to persuade health care
workers to voluntarily accept
smallpox vaceination failed.
largely because of concerns
about the risks of vaccination in
the absence ol a credible threat

of discase. ™" Protecting the
country against a terrorist's in-
troduction of smallpox would fall
within federal jurisdiction over
national security. The intentional
ntroduction of smallpox also
could be a erime under both
federal and state law. Assuming
that an FFD:\-approved vaccine
were available, there would be
little, if any. practical need for a
mandatory vaccination law. Peo-
ple at risk would undoubtedly

demand vaceine protection,

just as they clamored for

ciprofloxacin after the (non-
contagious) anthrax attacks in
2001 The real problem in
such cases is likely to be provid-
ing enough vaccine in a timely
manner. The same may be true
for a natural pandemic caused
by new strains of influenza, for
example. On the other hand. if a
vaceine were investigational,
compulsory vaccination would
not be constitutional. and people
would be less likely to aceept it

1220423

voluntarily.

Mariner et al.

Likewise, a state statute that
actually forced people to be vac-
cinated over their refusal. such as
Florida's new “public health
emergencey” law, would probably
be an unconstitutional violation
of the right to refuse treat-
ment. " In the case of Nancy
Cruzan, the Court assumed. with-
out having to decide. that compe-
tent adults have a constitution-
ally protected right to refuse any
medical treatment, including arti-
ficially delivered care such as nu-
trition and hydration."™ Even the
state’s legitimate interest i pro-
tecting life cannot outweigh a
competent adult’s decision to re-
fuse medical treatment. "+
Today. a general interest in the
public’s health or welfare could
not justity sterilizing Carrie Buck
against her will. Since Griswold v
Connecticut, the Court has repeat-
edly struck down state laws that
interfere with personal reproduc-
tive decisions. All competent
adults have the right to refuse
surgical sterilization. The Court
also said that people who cannot
make decisions for themselves
because they are legally incom-
petent are entitled to have their
wishes respected and carried
out."” 1f their personal wishes
are unknown, they must be
treated in accordance with their
own best interests, not the inter-
ests of the state.

Such cases underscore an im-
portant difference between laws
that are intended o prevent a
person from harming other peo-
ple. which can be a justified exer-
cise of police power. and laws
that are intended to protect only
the health of the individual her-

self. which are unjustified viola-
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tions ol liberty. A committee
appointed by the British govern-
ment is reportedly considering a
proposal to vaccinate children
with vaccines that block the
highs produced by cocaine, her-
oin, and nicotine.”""" Which
category might this proposal fit?
Drug addiction is a public health
problem ™™ but not a contagious
disease. It is unlikely that the
possibility of a person becoming
addicted to drugs in the future
would be suflicient to warrant
compulsory vaccination, even if it
is assumed that the vaceine
waould not affect ordinary intel-
lectual or emotional Tunction.
The modern public health ap-
proach would be to provide edu-
cation about drug abusc or to
ofler safe and effective medica-
tions in a voluntary treatment
program.

Lven in an emergency, when
there is a rapidly spreading con-
tagious disease and an effective
vaceine, the state is not permitted
to forcibly vaccinate or medicate
anyone. The constitutional alter-
native 1s to segregate infected
and exposed people separately to
prevent them from transmitting
the discase to others. 1ere again,
modern constitutional law de-
mands a high level of justifica-
tion. The Supreme Court has
long recognized that "involuntary
confinement of an individual for
any reason. is a deprivation of
liberty which the State cannot ac-
complish without due process of

us

law.™"" and some justices have
called freedom from such con-
finement fundamental in na-
ture. While it has not decided a
case that involved isolation or

quarantine for discase. it has
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held that civil commitment for
mental illness is unconstitutional
unless a judge determines the
person is dangerous by reason of

: EREhH
a mental illness.™*™

Assuming,
as most scholars do, that the law
governing commitment to a men-
tal institution also applics to in-
voluntary confinement for conta-
gious diseases, the government
would have the burden of prov-
ing, by “clear and convincing evi-
dence,” that the individual actu-
ally has, or has been exposed to,
a contagious discase and is likely
to transmit the disease to others
if not confined."” """

When the HIV epidemic began
in 1981, these principles from the
1970s reminded legislators at
both the state and federal levels
that people could not be involun-
tarily detained simply because
they had HIV infection.”" Only a
few individuals who imminently
threatened to infect other people
by deliberate or uncontrollable
behavior would meet the consti-
tutional test. More recently. the
same approach has been used by
lower courts in some cases that
involved people who had active,

B2

contagious tuberculosis.
voluntary commitment has been
used for a small number of peo-
ple who were unable to avoid
contact with others, typically be-
cause of mental illness, substance

134137 ln

abuse, or homelessness.
practice, pecople who can stay in
their own homes and have access
to adequate care are virtually
never subjected to involuntary
commitment. They do not need
to be committed for effective pub-
lic health protection. The need
for coercive measurces like com-
pulsory isolation can be seen as

evidence of a failure to provide
the public health programs that
could have prevented or treated

: H-1H0
discase. "

For example, the
rise of tuberculosis in New York
City during the 1980s, and the
city's increased use of involuntary
isolation for people who had un-
treated tuberculosis. owes more
to the collapse of the city’s treat-
ment programs than to the value
of involuntary commitment."***
Today, involuntary isolation
and quarantine should be
needed and used only in ex-
tremely rare cases. The most
likely is where a new airborne
infectious disease, such as severe
acute respiratory syndrome
(SARS). for which no treatment
yet exists, enters the country. Yet,
even with the SARS epidemic,
there proved to be almost no
need to compel isolation, and
quarantine was almost exclu-
sively done in the individual's

R Atter all. laws that

home.
compel detention necessarily
apply to the exceptional person.
just as Henning Jacobson was in
1905. Most people were eager
to take precautionary measures
voluntarily. In Beijing, China,
however, where the government
was rumored to be planning a
large-scale quarantine, almost
250000 people fled, which
increased the risk of spreading
the disease. Indeed, historically,
large-scale quarantines have
had little positive effect on
epidemics. ™’

As a practical matter, major
new epidemics or terrorist at-
tacks are likely to be considered
national emergencies. In such cir-
cumstances, overreactions are
likely and constitutional rights

April 2005, Vol 95, No. 4  American Journal of Public Health

may be trampled. regardless of
established law, which is what
happened when the military
forced Americans of Japanese de-
scent into internment camps dur-
ing World War 1l. In 1944, I'red
Korematsu's detention in such a
camp was upheld by the US Su-
preme Court in a decision that
has been regretted ever since.'*"
In an amicus curiae brief in the
cases against the Bush Adminis-
tration by individuals detained
without charges at Guantanamo
Bay in connection with the “war
on terror.” Korematsu reminded
the Supreme Court:

History teaches that, in time of
war, we have often saerificed
fundamental freedoms unneces-
sarily. The Executive and Leg-
islative Branches, reflecting pub-
lic opinion formed in the heat
of the moment, frequently have
overestimated the need to re-
strict civil liberties and failed to
consider alternative ways to
protect the national security. '

In 2004, however. the Court
was no longer willing to give
government “a blank check.”"""
It found that even individuals
who were being held as pre-
sumed terrorists were entitled
to constitutional due process

. RRAE
protections. "

LESSONS FOR MODERN
PUBLIC HEALTH

One hundred years after Ja-
cobson, neither public health nor
constitutional law is the same.
Programs essential to today's
public health, such as those that
regulate hazardous industries
and products and that provide
medical care, which would have

Mariner et al.
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been struck down in 1905, are
routinely upheld today because
they serve a legitimate public
purpose and do not intertere
with personal liberty. In contrast.
deprivations of liberty that might
have been upheld in 1905
would be struck down today.
Public health now has better
tools at its disposal: better sci-
ence, engineering, drugs and vac-
cines, information, and communi-
cation mechanisms for educating
the public.

The history of US Supreme
Court decisions about states’
power to restrict personal liberty
shows the different ways in
which states’ power can be char-
acterized. At bottom. however,
all doctrinal interpretations begin
with 1 of 2 presumptions: (1) the
state has complete power to do
anything that is not expressly
prohibited by the federal or its
own state constitution. or {2) the
state has only those powers
granted to it by the people or
that constitute an essential aspect
of sovereignty tor which govern-
ments are formed.”""" Although
traces of both views can be seen
in the opinions of difterent jus-
tices, the Court has generally
adopted the first view: the Con-
stitution provides the only limit
on state power. Thus, the Court's
interpretation of what counts as a
constitutional right assumes ex-
traordinary importance. As Jus-
tice Charles Evans Hughes noted,
“We are under a Constitution,
but the Constitution is what
judges say it is. .. 77

During the past decade. the
Court has been reluctant to rec-
ognize constitutional protection

for new aspects of liberty. Some
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scholars and conservative jus-
tices have argued that the Due
Process Clause does not or
should not protect personal lib-
erty. such as the freedom to use
contraception, and that states
should have freer reign to im-
pose restrictions on people,” 0
Others argued that. without such
protection, we might as well not
have a Constitution.”™ Although
the Court is not likely to soon
abandon what it has already rec-
ognized. the renewed debate
makes clear how fragile constitu-
tional rights might be.

At a time when terrorism
threatens the entire world. peo-
ple may be easily convineed that
their security depends upon giv-
ing up their liberty. People also
may believe laws that restrict
personal freedom will not apply
to them. History supports the
view that coercive laws have
largely targeted disadvantaged
minorities. Quarantine laws were
most often directed at disfavored

FEARE -
" During

immigrant groups.
the 19th and early-20th century,
people who were poor, non-
white, or recent immigrants were
widely believed to live in filth,
intoxication, violence, and de-
bauchery or were often blamed
for harboring and spreading dis-

[RENET]

casc. Such attitudes may
have surfaced when the Boston
Board of Health sent police offi-
cers o inoculate “tramps”
against smallpox. Police report-
edly held some men down and
beat others to accomplish their
task."™ Although we may be-
lieve we are more enlightened
today. similarly disfavored
groups are targets of antiterror-

. Ty
ism laws. !
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In an era of increasingly lim-
ited state funds, there is a danger
that legislatures will turn to laws
that restrict personal liberty as a
substitute for providing the re-
sources necessary tor positive
public health programs that actu-
ally prevent disease and improve
health. Such symbolic “grand-
standing™ may be especially
tempting for representatives
whose reelection depends more
on those who tinance their cam-
paigns than on the voters."™ But
it shifts responsibility for protect-
ing the public health from the
government to individuals and
punishes those who are least able
to protect themselves. The Bill of
Rights was designed to protect
individuals against abuses by the
state. even when the abuses have
the support of the majority. This
is why constitutional protection
of liberty remains so important.

One practical reason for pro-
tecting constitutional rights is
that it encourages social solidar-
ity. People are more likely to
trust officials who protect their
personal liberty. Without trust,
public officials will not be able
to persuade the public to take
even the most reasonable pre-
cautions during an emergency,
which will make a bad situation
even worse. The public will sup-
port reasonable public health in-
terventions if they trust public
health officials to make sensible
recommendations that are based
on science and where the public
is treated as part of the solution
instead of the problem. Public
health programs that are based
on force are a relic of the 19th
century: 21st-century public

health depends on good science,

Mariner et al.

good communication, and trust
in public health officials to tell
the truth. In each of these
spheres, constitutional rights are
the ally rather than the enemy of
public health. Preserving the
public’s health in the 21st cen-
tury requires preserving respect
for personal liberty. m
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